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 ANImAL WELFARE ACT. The	APHIS	has	adopted	as	final	
regulations	 revising	 the	definition	of	 retail	pet	store	and	related	
regulations to bring more pet animals sold at retail under the 
protection	 of	 the	Animal	Welfare	Act	 (AWA).	The	 regulations	
narrow	the	definition	of	retail	pet	store	so	that	it	means	a	place	of	
business or residence that each buyer physically enters in order to 
personally observe the animals available for sale prior to purchase 
and/or	to	take	custody	of	the	animals	after	purchase,	and	where	
only certain animals are sold or offered for sale, at retail, for use as 
pets. Retail pet stores are not required to be licensed and inspected 
under the AWA. The regulations also increase from three to four the 
number	of	breeding	female	dogs,	cats,	and/or	small	exotic	or	wild	
mammals that a person may maintain on his or her premises and be 
exempt from the licensing and inspection requirements if he or she 
sells only the offspring of those animals born and raised on his or 
her	premises,	for	pets	or	exhibition.	This	exemption	would	apply	
regardless	of	whether	those	animals	are	sold	at	retail	or	wholesale.	
78 Fed. Reg. 57227 (Sept. 18, 2013).











their	 responsibility	 to	 review	 substances	 under	OFPA’s	 sunset	
provision. 78 Fed. Reg. 56811 (Sept. 16, 2013).
 FEDERAL ESTATE
AND GIFT TAxATION
 GENERATION SKIPPING TRANSFERS. In	 the	first	 tax	










the horse brushed up against a tree and the branches injured the 




elements	 of	 the	motion.	On	 appeal	 the	 court	 affirmed,	 holding	
that	there	was	some	evidence	that	the	defendant	knew	about	the	
danger from the horse rubbing against trees in that the defendant 
instructed	the	riders	to	push	away	against	the	trees	if	the	horses	






over the horses. Vanderbrook v. Emerald Springs Ranch, LLC, 











bankruptcy	 trustee	 sought	 to	 recover	 the	 funds	 as	 transferred	
in violation of the automatic stay. The court noted that Section 
362(b)(2)(F)	provides	an	exception	to	the	automatic	stay	for	the	







the refund did not violate the automatic stay. In re Good, 2013-2 
u.S. Tax Cas. (CCH) ¶ 50,516 (Bankr. E.D. Texas 2013).
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these gifts. The failure to allocate GST exemption to these gifts 
was	discovered	when	the	taxpayers	retained	new	counsel.	It	was	
represented	that	the	taxpayers	each	had	sufficient	GST	exemption	
available to allocate to these gifts. The IRS granted an extension 
of	time	to	file	an	allocation	of	the	GST	exemption	to	the	transfers.	
Ltr. Rul. 201338013, June 5, 2013.
 In one tax year, the taxpayers each individually formed three 
irrevocable	trusts	for	the	benefit	of	their	three	children	and	each	
taxpayer made a gift to each of the six trusts. All of the trusts 
had GST potential. The taxpayers retained a tax professional to 
prepare	 their	Forms	709,	United States Gift (and Generation-
Skipping Transfer) Tax Returns, reporting the gifts to the trusts. 
The taxpayers did not elect to treat the gifts made by each as made 
one-half by each taxpayer, as provided under I.R.C. § 2513. On the 
Forms	709,	the	tax	professional	incorrectly	reported	the	gifts	to	the	
trusts	on	Part	2	of	Schedule	A	as	“Direct	Skips.”	In	addition,	on	
Part 1 of Schedule C, the tax professional incorrectly treated the 
portion of each gift equal to the gift tax annual exclusion amount 
as nontaxable for GST tax purposes. In the next year, the taxpayers 
retained	a	new	tax	professional	who	discovered	the	mistakes	on	
the	Forms	709.	Shortly	thereafter	one	of	the	taxpayers	died.	The	
taxpayer and the executor of the decedent’s estate represent that 
the taxpayers each had available GST exemption to allocate to 
the gifts to the trusts. The IRS noted that the returns contained 
sufficient	information	to	evidence	the	donors’	intent	to	allocate	
their respective GST exemption to the transfers to the trusts and 
granted	 an	 extension	 of	 time	 to	file	 an	 allocation	 of	 the	GST	
exemption to the transfers. Ltr. Rul. 201338042, June 24, 2013.
 mARITAL DEDuCTION. The decedent had created a 
revocable	 trust,	which	became	irrevocable	upon	the	decedent’s	
death.	Under	 the	 terms	 of	 the	 decedent’s	will,	 the	 decedent	
bequeathed all of the real and tangible personal property outright 
to the surviving spouse and bequeathed the rest and residue of 
any property, real or personal, to the trust. Pursuant to the terms 
of	the	trust,	upon	the	decedent’s	death,	the	trustee	was	directed	to	











The spouse, the executrix of the decedent’s estate, allocated all of 
the assets of the trust to the credit shelter trust and did not establish 
the	marital	trust.	The	spouse	timely	filed	the	decedent’s	Form	706,	
United States Estate (and Generation-Skipping Transfer) Tax 
Return and listed all of the decedent’s assets that passed outright 















Ltr. Rul. 201338003, June 19, 2013.
 REFuND.  The decedent died in 2002 and during the 
resulting	 probate	 of	 the	will,	 the	 estate	was	 subject	 to	 two	
lawsuits,	 one	 challenging	 the	will	 and	 one	 challenging	 the	
actions of the executors. The executors obtained an extension 
of	time	to	file	the	federal	estate	tax	return	but	had	to	file	for	a	
second extension because of the uncertainties caused by the 
lawsuits.	The	 second	 extension	filing	was	made	 in	 2003	on	
Form	4768,	Application for Extension of Time to File a Return, 
was	accompanied	by	a	check	for	estimated	estate	taxes	but	no	
designation	of	the	payment	as	a	“deposit”	or	“payment”	was	
made.	The	 second	 extension	was	 denied	 by	 the	 IRS	which	
posted	 the	check	as	a	payment.	The	 lawsuits	ended	 in	2008	
and	the	estate	filed	a	return	with	the	costs	of	the	litigation	as	a	
deduction,	causing	the	federal	estate	tax	owed	to	decrease,	with	
a refund claim for the overpayment. The IRS denied the refund 
as untimely claimed. The estate argued that Rev. Rul. 84-58, 
1984-2 C.B. 501 applied to require the IRS to  treat undesignated 
funds as deposits if made prior to any examination. The IRS 
argued that a facts and circumstances test applied, using factors 
created by courts in applying Rosenman v. United States, 323 
U.S. 658 (1945).	The	court	held	first	that	Rev. Rul. 84-58 did 








extension request. Winford v. united States, 2013-2 u.S. Tax 
Cas. (CCH) ¶ 60,672 (W.D. La. 2013).
 SPECIAL uSE VALuATION.  The IRS has issued the 2013 
list	of	average	annual	effective	interest	rates	charged	on	new	
loans	by	the	Farm	Credit	Bank	system	to	be	used	in	computing	
the value of real property for special use valuation purposes for 
deaths in 2013:







 Maryland, North Carolina, Pennsylvania,







 Hawaii,	Idaho, Kansas,	Maine, Massachusetts,
	 Montana,	New	Hampshire,	New	Jersey,	New	Mexico,
 New	York,	Nevada,	Oklahoma,	Oregon, Rhode Island,
 Utah,	Vermont, Washington
Texas Alabama, Louisiana, Mississippi, Texas
Note,	U.S.	AgBank	has	been	merged	into	CoBank,	effective	Jan.	1,	2012.
Rev. Rul. 2013-19, 2013-2 C.B. 240.
FEDERAL INCOmE
TAxATION
 CHARITABLE DEDuCTIONS. The taxpayers, husband and 
wife,	made	several	donations	exceeding	$5,000	of	clothing	and	
housewares	to	a	charitable	organization.	The	taxpayers	provided	
only	 receipts	 from	 the	 charity	which	 listed	 the	 claimed	value	
and	which	were	signed	by	a	charity	employee.	The	 taxpayers	
did	not	obtain	an	independent	appraisal	and	did	not	file	Form	




the appraiser’s declaration and no signature from the charity. The 
court held that the non-cash charitable contribution deduction 
was	properly	disallowed	for	lack	of	documentation	as	to	how	the	
donated	items	were	acquired,	the	approximate	date	of	acquisition,	
and the cost or adjusted basis of the property. In addition, the 
court	held	that	an	employee	of	the	charity	could	not	be	a	qualified	
appraiser. Haskett v. Comm’r, T.C. Summary Op. 2013-76.
 DEPENDENTS. During the taxable year involved, the 
taxpayer’s parent lived in a nursing home. The parent received 
federal and state assistance, social security payments and 
Medicare assistance. The taxpayers paid a portion of the nursing 
home costs and some medical costs. The parent’s income for 
the	year	was	less	than	$3,500,	the	applicable	exemption	amount	




did not pay more than one-half of the support for the parent. 
Haskett v. Comm’r, T.C. Summary Op. 2013-76
 DEPRECIATION. The IRS has issued proposed regulations 
regarding dispositions of property subject to depreciation under 
I.R.C.	 §	 168	 (Modified	Accelerated	Cost	Recovery	 System	
(MACRS)	property).	The	proposed	regulations	also	amend	the	
general	asset	account	regulations	under	Treas.	Reg.	§	1.168(i)-
1 and the accounting for MACRS property regulations under 
Treas.	Reg.	§	1.168(i)-7.	The	proposed	regulations	will	affect	
all taxpayers that dispose of MACRS property and are generally 
proposed to apply to tax years beginning on or after January 1, 
2014.	Temporary	Reg.	§§	1.168(i)-1T	and	1.168(i)-8T	provide	
that each structural component of a building, condominium, 
or cooperative is the asset for tax disposition purposes. The 






account election as required under the temporary regulations. 












(7)(B);	or	(4)	a	sale	of	a	portion	of	an	asset.	78 Fed. Reg. 57547 
(Sept. 19, 2013).
	 On	a	timely	filed	federal	tax	return	for	one	taxable	year,	the	
taxpayer, an S corporation, made an election not to deduct the 
50-percent	additional	first	year	depreciation	under	I.R.C.	§	168(k)
(1)	for	all	7-year	and	15-year	property	placed	in	service	during	
that	 taxable	year.	On	its	 timely	filed	federal	 tax	return	for	 the	
next taxable year, the taxpayer made an election not to deduct 
the	100-percent	additional	first	year	depreciation	under	I.R.C.	
§	 168(k)(5)	 for	 all	 15-year	 property	 placed	 in	 service	 during	
that	taxable	year.	At	the	time	the	taxpayer	filed	its	federal	tax	
returns	 for	 the	 two	 taxable	years,	 the	 taxpayer	was	not	aware	
that	its	majority	shareholder	needed	the	taxpayer	to	flow-through	
the	additional	first	year	depreciation	deduction	 to	offset	other	







both elections. Ltr. Rul. 201337013, may 22, 2013.
 DISASTER LOSSES.  On September 4, 2013, the President 
determined	that	certain	areas	in	Arkansas	are	eligible	for	assistance	
from the government under the Disaster Relief and Emergency 
Assistance	Act	(42	U.S.C.	§	5121)	as a result of severe storms, 
tornadoes	and	flooding	which	began	on	August	8,	2013.	FEmA-
4143-DR.	On	September	 6,	 2013,	 the	 President	 determined	
that certain areas in Missouri are eligible for assistance from 
the government under the Act as a result of severe storms and 
flooding	which	began	on	June	26,	2013.	FEmA-4144-DR. On 
September 14, 2013, the President determined that certain areas 
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in Colordo are eligible for assistance from the government under 
the Act as	a	result	of	severe	storms	and	flooding	which	began	on	
September 11, 2013. FEmA-4145-DR.  Accordingly, taxpayers 
in the areas may deduct the losses on their 2012 federal income 
tax	returns.	See	I.R.C.	§	165(i).
 DISCHARGE OF INDEBTEDNESS. The taxpayers, 
husband	and	wife,	each	received	a	Schedule	K-1	from	an	LLC	
that	 showed	 their	 share	 of	 	 LLC	discharge	 of	 indebtedness	
income.	The	Schedule	K-1s	also	included	a	footnote	stating	that	
the partners may be able to exclude some or all of the cancellation 
of	debt	income	pursuant	to	I.R.C.	§	108(c)(3)(C),	which	relates	
to	qualified	real	property	business	indebtedness.	Prior	to	LLC	
filing	its	federal	 tax	return,	 the	 taxpayers	orally	 informed	the	











capital accounts and, pursuant to Treas. Reg. § 1.1017-1, a 




















of time on the activity, they failed to substantiate their claims of 
extensive	hours,	especially	considering	their	other	employment;	
(6)	the	taxpayers	had	no	expectation	of	appreciation	of	value	




Rodriguez v. Comm’r, T.C. memo. 2013-221.
 INNOCENT SPOuSE RELIEF. The IRS has issued a 
revenue	procedure	that	would	update	Rev. Proc. 2003-61, 2003-
2 C.B. 296,	which	provided	guidance	regarding	equitable	relief	
from	 income	 tax	 liability	 under	 I.R.C.	 §§	 66(c)	 and	 6015(f).	
This update to Rev. Proc. 2003-61 addresses the criteria used in 
making	innocent	spouse	relief	determinations	for	Section	6015(f)	




procedure	 also	 provides	 for	 streamlined	 case	 determinations;	
new	guidance	 on	 the	 potential	 impact	 of	 economic	 hardship;	
and	the	weight	to	be	accorded	to	certain	factual	circumstances	in	
determining equitable relief.  Rev. Proc. 2013-34, I.R.B. 2013-
42.









relaxed criteria of Notice 2012-8, 2012-1 C.B. 309, the taxpayer 
was	not	entitled	to	relief	because	the	taxpayer	was	aware	that	
no	taxes	would	be	paid	and	the	taxpayer	failed	to	show	that	any	
economic	 hardship	would	 result	 from	payment	 of	 the	 taxes.	
Wallace v. Comm’r, T.C. memo. 2013-218.
 PARTNERSHIPS
  ELECTION	TO	ADJUST	 BASIS.	 The	 taxpayer	 was	
formed as a limited liability company and elected to be taxed 
as a partnership. During the tax year, an interest in the taxpayer 
was	sold	to	a	new	member;	however,	the	taxpayer’s	tax	advisor	
failed to notify the taxpayer of the election to adjust the basis of 
the taxpayer’s assets after the transaction. The IRS granted the 
taxpayer	an	extension	of	 time	 to	make	 the	election.	Ltr. Rul. 
201337010, April 23, 2013.
  REFuNDS.	The	 IRS	 has	 issued	 a	 notice	which	 provides	
guidance	 for	 employers	 and	 employees	 to	make	 claims	 for	
refund	 or	 adjustments	 of	 overpayments	 of	 Federal	 Insurance	
Contributions	Act	 (FICA)	 taxes	 and	 federal	 income	 tax	
withholding	(employment	taxes)	with	respect	to	certain	benefits	
provided to same-sex spouses and remuneration paid to same-sex 
spouses	resulting	from	the	United	States	Supreme	Court	decision	
in United States v. Windsor, 570 U.S. ___, 133 S.Ct. 2675 (2013) 







requested an automatic six-month extension this year have yet to 
file.	Though	Oct.	15	is	the	last	day	for	most	people,	some	still	have	
more time, including members of the military and others serving 
in	Afghanistan	 or	 other	 combat	 zone	 localities	who	 typically	
(CONUS).	The	 rate	 for	 the	 incidental	 expenses	only	deduction	
is	$5	per	day	for	travel	inside	or	outside	the	Continental	United	
States. The per diem rates in lieu of the rates described in Notice 
2012-63, 2012-2 C.B. 496	(the	per diem	substantiation	method)	





rates in lieu of the rates described in Notice 2012-63	(the	meal	and	
incidental	expenses	only	substantiation	method)	are	$65	for	travel	
to any high-cost locality and $52 for travel to any other locality 
within	CONUS.	Notice 2013-65, I.R.B. 2013-42.
	 The	 taxpayer	 owned	 and	 operated	 a	 tax	 return	 preparation	
business out of the taxpayer’s home. The taxpayer claimed 








expense	for	 the	business	use	of	 the	first	floor	of	 the	 taxpayer’s	
home.	The	court	disallowed	 the	deduction	 for	 rent	because	 the	
taxpayer	provided	no	evidence	showing	that	the	first	floor	of	the	
residence	was	used	exclusively	on	a	regular	basis	for	a	business	
purpose. Linzy v. Comm’r, T.C. memo. 2013-219.
FARm ESTATE AND 
BuSINESS PLANNING
by Neil E. Harl
NEW 17th Edition, may 2013!
	 The	Agricultural	Law	Press	is	honored	to	publish	the	revised	
17th Edition of Dr. Neil E. Harl’s excellent guide for farmers 
and	ranchers	who	want	to	make	the	most	of	the	state	and	federal	
income	 and	 estate	 tax	 laws	 to	 assure	 the	 least	 expensive	 and	
most	 efficient	 transfer	 of	 their	 estates	 to	 their	 children	 and	
heirs.		The	17th	Edition	includes	all	new	income	and	estate	tax	
developments from the 2012 tax legislation.
	 We	also	offer	a	PDF	computer	file	version	for	computer	and	
tablet use at $25.00.
















and families, especially the Earned Income Tax Credit. The online 











 SAFE HARBOR IN TEREST RATES
October 2013
	 Annual	 Semi-annual	 Quarterly	 Monthly
Short-term
AFR 0.32 0.32 0.32 0.32
110	percent	AFR	 0.35	 0.35	 0.35	 0.35
120	percent	AFR	 0.38	 0.38	 0.38	 0.38
mid-term
AFR	 1.93	 1.92	 1.92	 1.91
110	percent	AFR		 2.12	 2.11	 2.10	 2.10
120	percent	AFR	 2.31	 2.30	 2.29	 2.29
  Long-term
AFR	 3.50	 3.47	 3.46	 3.45
110	percent	AFR		 3.86	 3.82	 3.80	 3.79
120	percent	AFR		 4.20	 4.16	 4.14	 4.12




corporations	 treated	 the	 subsidiaries	 as	 qualified	 subchapter	 S	
subsidiaries,	the	taxpayer	failed	to	file	the	election	to	treat	the	two	
subsidiaries	as	QSubs.	The	IRS	granted	an	extension	of	time	to	
file	the	elections.	Ltr. Rul. 201337004, may 14, 2013. 
	 The	taxpayer	was	an	S	corporation	which	formed	a	subsidiary.	
Although the shareholders of the the corporations treated the 
subsidiary	 as	 a	 qualified	 subchapter	 S	 subsidiary,	 the	 taxpayer	
failed	to	file	the	election	to	treat	the	subsidiary	as	a	QSubs.	The	
IRS	granted	an	extension	of	 time	 to	file	 the	election.	Ltr. Rul. 
201338039, may 20, 2013. 
 TRAVEL ExPENSES.	The	 IRS	 has	 issued	 a	 notice	which	
provides the 2013-2014 special per diem rates for taxpayers to use 








 Self-canceling installment notes






    Partitioning property
    Exchanging partnership assets
Taxation of Debt
 Turnover of property to creditors
 Discharge of indebtedness
	 Taxation	in	bankruptcy
Second day
FARm ESTATE AND 
BuSINESS PLANNING
New Legislation 
Succession planning and the importance of
 fairness
The Liquidity Problem
Property Held in Co-ownership
	 Federal	estate	tax	treatment	of	joint	tenancy
 Severing joint tenancies and resulting basis




 The gross estate
	 Special	Use	Valuation
	 Family-owned	business	deduction	recapture
 Property included in the gross estate
 Traps in use of successive life estates
	 Basis	calculations	under	uniform	basis	rules
	 Valuing	growing	crops
 Claiming deductions from the gross estate
 Marital and charitable deductions
 Taxable estate








use of the Trust
The General Partnership
 Small partnership exception








 State anti-corporate farming restrictions
	 Developing	the	capitalization	structure
 Tax-free exchanges
 Would incorporation trigger a gift because of
  severance of land held in joint tenancy?
	 “Section	1244”	stock
Status of the Corporation as a Farmer
 The regular method of income taxation




Financing, Estate Planning Aspects and
    Dissolution of Corporations
	 Corporate	stock	as	a	major	estate	asset
 Valuation discounts








 Constructive receipt of income
 Deferred payment and installment payment
	 	 arrangements	for	grain	and	livestock	sales
	 Using	escrow	accounts
 Payments from contract production
 Development in SE tax for CRP payments
 Leasing land to family entity
 Items purchased for resale
 Items raised for sale




 Gains and losses from commodity futures, 
  including consequences of exceeding the




 Depreciating farm tile lines
	 Farm	lease	deductions
 Prepaid expenses
 Preproductive period expense provisions
 Regular depreciation, expense method
  depreciation, bonus depreciation 
 Paying rental to a spouse
	 Paying	wages	in	kind
 Section 105 plans
Sale of Property
 Income in respect of decedent
 Sale of farm residence
 Installment sale including related party rules
 Private annuity
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registration	fee	includes	written	or	electronic	(PDF)	comprehensive	annotated	seminar	materials	and	lunch.	Online registration is available at www.agrilawpress.
com.   Here are the dates and cities for the seminars later for summer and fall 2013:
October 3-4, 2013	-	Holiday	Inn,	Council	Bluffs,	IA;	October 10-11, 2013	-	Holiday	Inn,	Rock	Island,	IL;	November 7-8, 
2013	-	Hilton	Garden	Inn,	Indianapolis,	IN;	November 14-15, 2013	-	Parke	Hotel,	Bloomington,	IL;	November 18-19, 2013 - 
Clarion	Inn,	Mason	City,	IA;	Dec. 16-17, 2013 - Alamosa, CO
 The topics include:
  
 The seminar registration fees for current subscribers	(and	for	each	one	of	multiple	registrations	from	the	same	firm)	to	the	Agricultural 
Law Digest, the Agricultural Law Manual, and Farm Estate and Business Planning	are	$225	(one	day)	and	$400	(two	days).	The	
registration fees for nonsubscribers	are	$250	(one	day)	and	$450	(two	days).		
    See www.agrilawpress.com for more information and online registration.
	 Contact	Robert	Achenbach	at	360-200-5666,	or	e-mail	Robert@agrilawpress.com	for	a	brochure.
